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In her will my mother is leaving her house to me, and her cash equally between my sister and me.  My sister is OK about this – I’m 65 and single and she is married and quite well off.  However my mother’s gone into care and I’ll have to sell the house and invest the proceeds for her, using the Enduring Power of Attorney she made in my favour some years ago.  I’ve registered it at court because she no longer has mental capacity.  Am I right to presume that if I keep the proceeds of sale separate, then on my mother’s death I will get whatever represents the proceeds of sale of the house?

Unfortunately, in the absence of suitable wording in the will, you won’t get the sale monies.  In legal terms, the subject matter of the gift (namely the house) will no longer exist at the date of your mother’s death and so the gift will fail.

A good will draftsman should have anticipated this - especially if your mother was elderly when she made the will.  A clause should provide that the gift extends to identifiable cash representing proceeds of sale if the house were sold before she died.  Now that your mother no longer has capacity, she can’t alter her will to put matters right.

Oddly enough, if you hadn’t been so prudent in getting an Enduring Power of Attorney, you would by now be applying for a receivership order for her from the Court of Protection.  And under their rules, you would be allowed to take the cash representing the proceeds of sale.  But no comparable provision exists for sales under an Enduring Power of Attorney.   

So what you could do is scrap the Enduring Power of Attorney and go for the receivership order.  You can even ask the court to make a special will on your mother’s behalf to bring it up to date.  But be warned – going down this route will cost a lot of money and take a long time.  

However, if you and your sister are both executors, and if as you say your sister is fully in agreement with your mother’s wishes, you could ask your sister to agree to a variation of the will after your mother’s death.  The rules allow you to substitute another will for up to two years, and this would be the cheapest and simplest way to sort it all out.  But you will have to trust your sister to stick to the agreement.

