[image: image1.png]the
law





I was divorced from my husband in 2004. It was an acrimonious divorce but after a fully contested hearing the judge ordered my husband to transfer the family home to me. I felt this was very fair, as my husband lived way beyond his means, and might well become bankrupt.  I thought the order would protect the children and me.  However I’ve just read about a case that said if my husband does go bankrupt, they can take the house back off me.  I can’t sleep for worrying about this.

It’s always been the case that if someone gives an asset away, then goes bankrupt, the trustee in bankruptcy can claim that asset back - in certain circumstances.  That’s obviously right.  Otherwise anyone facing bankruptcy could just give away everything a few weeks before they went bust and well and truly cheat their creditors.

Many years ago the law said that gifts made up to five years before bankruptcy could be clawed back.  But exemptions were granted for honest transactions.  So if someone who later went bankrupt had sold his property to a genuine third party who’d paid full price, they would be safe.  You only had to be careful if someone sold you a property that had been gifted to them within the previous five years.  The person making the gift might have known they were going bankrupt, gifted the property to a friend, who then sold it to you.  If the person making the gift went bankrupt within five years, his trustee could then claim the property off the person who’d received the gift, and sold it on to you.  You’d then have to hand it back.

Until the case you’re talking about, it was always thought that if you agreed a deal with your husband and got the house, you’d be at risk.  This was because your husband had volunteered to give you his share.  However, if he were forced by the court after a contested hearing to transfer it over, then you’d be okay because he’d never volunteered it.  Unfortunately this case says that’s wrong – so you are indeed at risk until 2009.

Whilst there were some odd features about this particular case, I’m afraid it’s bad news – and also for the ex-spouses of some 20% of the 120,000 people expected to file for bankruptcy this year.  Since the courts only declare the law, that means the ruling goes back to all divorce settlements since 2002.  So, just like you, a lot of other people will be having sleepless nights too

