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My husband died some years ago and I’ve met someone new.  We hope to marry later this year.  We’re going to sell both our houses and make a fresh start in a new one.  I’ve been told we’ll have to buy the new house as tenants in common as otherwise our children won’t get our estates - we both have two children.  Is that right?

Partly yes – if joint owners hold property as tenants in common then on death, their share goes through their will.  So it passes however their will says.  If they hold as joint tenants, then on death their share passes automatically to the other, thus bypassing the will.

So as well as holding your new house as tenants in common, you must also each make a will.  Otherwise, if one of you dies, the law will say that the surviving spouse will receive any other jointly owned property, plus all personal effects, a legacy of £125,000 and a life interest in half the rest.  The children get the other half and the life interest on the second death.  It’s all a bit hit-and-miss.

A will could say that the survivor can live in their half share of the house until they die or no longer need the house, then it passes to their own children.  The rest of the cash passes to the survivor of them, and then on the second death that gets split between all the children.  That way they know for sure that their children will eventually get their half of the house.  Usually they can trust each other to honour their agreement on the cash – because the survivor could of course alter their will to benefit just their own children. 

But you have to be very careful about how you word a will like that.  If the will gives the survivor the legal right to live in the house, then the survivor will be taxed as though they owned the whole value of the house, not just half a share.  So if the house is worth £300,000, and there is £100,000 cash, then there will be a tax bill of £40,000 (40% of the excess over £300,000) even though the actual estate only totals £250,000 (half the house £150,000 plus cash £100,000) and looks to be free of tax.  Any right of residence must be discretionary, not legal.  Properly drafted wills cost a few hundred pounds – but can save massive amounts of tax.  

